
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

REPLY TE:~~~1TIENTION OF: 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

See List of Respondents 

Re: West Vermont Drinking Water Contamination Site, Speedway, Marion County, 
Indiana Site Spill Identification Number: (BSUJ) 
Administrative Settlement Agreement and Order on Consent 

Dear Sir or Madam: 

Enclosed is a proposed Administrative Settlement Agreement and Order on Consent (ASAOC), 
pursuant to Sections 104, 1 06( a), 1 07 and 122 of the Comprehensive Enviromnental Response, 
Compensation, and Liability Act of 1980, as amended.(CERCLA), 42 U.S.C. §§ 9604, 9606(a), 
9607 and 9622 by which your client wonld agree to undertake the removal actions determined by 
the U.S. Environmental Protection Agency to be necessary at the West Vermont Drinking Water 
Contamination Site, in Speedway, Marion County, Indiana. In addition, by signing the ASAOC 
your client would agree to reimburse the United States for its costs of overseeing the removal 
actions performed under this Order. V.'hile the enclosed has not been approved by the official 
having the legal authority to bind EPA, if your client executes the document, the undersigned 
and the On-Scene Coordinator for this Site will recommend that the agency enter the ASAOC in 
its present form. 

If your client wishes to settle this matter on the tetms contained in the enclosed ASAOC, please 
have it executed by a duly authorized agent, and retumed to me by no later than14 calendar days 
from the date of your receipt of this letter. If you have any questions or concems, please call me 
inlmediately. If your client is unwilling to enter into the Order as written, we would appreciate 
being so advised without delay, so that the agency may undetiake an alternative approach to deal 
with the serious situation at the Site. 

Sincerely, 

3/UYi/bU 77uxL;{rt:L1-
Thomas Nash, 
Associate Regional Counsel 

Enclosure (List of Respondents) 
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and 122 of the Comprehensive 
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and Liability Act, as amended, 42 U.S.C. 
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ill. DEFINITIONS 

8. Unless otherwise expressly provided in tllis Settlement Agreement, terms used in this 

Settlement Agreement t11at are defined in CERCLA or in regulations promulgated under CERCLA shall 
have the memling assigned to them in CERCLA or in such regulations. \Vhenever te~ms listed below· 

are used in thls Settlement Agreement or in the appendices attached hereto and incorporated herelUlder, 
the following definitions shall apply: 

"CERCLA" shall meall the Comprehensive Envirolll1lental Response, Compensation, and 

Liability Act of 1980, as aJUended, 42 U.S.C. §§ 9601-9675. 

"Day" shall meap. a calendar day unless otherwise specified. In computing m1y period of time 

under this Settlement Agreement, where tl1e last day would fall on a Saturday, Stmday, or Federal 
holiday, the period shall run until the close of business ofthe next working day. 

"Drinking Water Supply" shall mean allY raw or fnlished water somce that is or may be used by 
a public water system (as defmed in the Safe Drinking Water Act) or as drinking water by one or more 

individuals. 

"Effective Date" shall be the effective date of this Settlement Agreement as provided in Section 
XXXI (Effective Date). 

· "Future Response Costs" shall mean all costs, including, but not limited to, direct alld indirect 

costs, that the United States incurs in reviewing or developing plans, reports a11d other items pursua11t to 
this Settlement Agreement, in overseeing implementation of the Work, or othetwise implementing, 

overseeing, or enforcing tllis Settlement Agreement on or after the Effective Date. Future Response 
Costs shall also include, but not be limited to, payroll costs, contractor costs, travel costs, laboratory 

costs, the costs incurred pursuant to Paragraph 23 (including, but not limited to, costs and attomeys fees 
and any monies paid to secure access, including, but not limited to, the amount of just compensation), 
and Paragraph 35 (emergency response). Future Response Costs shall also include all costs, including, 

but not limited to, direct and indirect costs, incurred prior to the Effective Date, but paid after that·date. 

"Interest" shallmea11 interest at the rate specified for interest on investments of the U.S. EPA 

Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded armually on October 1 
of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the rate in 
effect at the time the interest accrues. The rate of interest is subject to change on October 1 of each year. 

"National Contingency Plan" or "NCP" shall meall the National Oil and HaZardous Substa11ces 
Pollution Contingency Plall promulgated pursuant to Section 105 of CERCLA, 42 U.S. C. § 9605, 
codified at 40 C.F.R. Part 300, and allY amendments tl1ereto. 

"Paragraph" shall mean a portion of thls Settlement Agreement identified by a11 Arabic numeral 
or an upper or lower case letter. 
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b. MCPHD detected vinyl chloride in drinking water at three residences at the Site at 

concentrations as high as 62.7 micrograms per liter (t.tg/L) in groundwater used as a 

drinkii1g water supply. 

c. Vinyl chloride concentrations in the three homes exceeded EPA's Removal Management 

Level (RML) of 1.5 11g/L. 

d. Vinyl chloride is a hazardous substance listed at 40 C.P.R. Table 302.4. 

e. In November 2009 and February 2010, EPA installed temporary treatment systems in the 

three residences to mitigate vinyl chloride in the drinking water. 

f. In November and December 2011, EPA conducted time-critical removal activities to 

identity the source(s) of contamination in residential wells. 

g. In December 2011, EPA detected vinyl chloride in two samples collected from drinking 

water wells at the Site, at concentrations ranging from 4.8 to 26.11-lg/L. 

h. EPA identified contaminated facilities that were potentially contributing vinyl chloride to 

the residential wells; these facilities included Genuine Parts (also known as the Fonner 

Allison Transmission Plant 1 0) and Michigan Plaza. 

1. The Genuine Parts facility is located approximately 1500 feet ilo1iheast of the Site and 

residential drinking water wells contaminated with vinyl chloride. 

J. The Genuine Pa1ts facility was operated as a carburetor remanufacturing and brake 

overhaul facility by BHT Corporation (BHT) from approximately)956 until1973 wheti. 

the prope1ty was sold to GMC. 

k. After BHT sold the facility, BHT, through merger· and acquisition, became part of 
Genuine Palis Company. 

I. Genuine Pmis Company entered into a Voluntary Remediation Agreement (VRA) with 

the Indiana Department ofEnviromnental Management (IDEM), on December 21, 1999 

to investigate and remediate releases from the Genuine Pmts facility. 

m. In May 2000, buried drums and other waste were discovered on the westem portion of 

the Gennine Parts facility during installation of remediation system piping. 

n. Soil artd groundwater at the Genuine Paris facility were contaminated with chlorinated 

VOCs including trichloroetherie (TCE) and its associated breakdown products, such as 

cis-1,2- dichloroethene (cis-1,2,-DCE); trans-1,2-dichloroethene (DCE), and vinyl 

chloride. 
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aa. ATh1CO G.P. Inc. is the. General Partner of AIM CO Properties L.P., and is responsible 

for all managerial and operational activities of AIM CO Prope11ies, L.P. 

bb. The officers and·vice presidents of AIM CO have acted as the representatives of AM111H, 
LLC in discussions with IDEM of the contamination at Michigan Plaza. 

cc. A vice president of AIMCO, not an employee or. officer of AMMH, signed the Voluntary 

·Remediation Agreement on behalf of AMMH. 

dd. IDEM's bills for its own costs incurred in overseeing the work at Michigan Plaza were 

directed to ATh1CO, located in Denver, Colorado, rather than to AMMH or its 
representatives in Indiana. 

ee. AIM CO 11ichigan Meadows Holdings, LLC (AMMH) entered into a VRA with the 

IDEM, on April20, 2007'to investigate and remediate releases of chlorinated solvents 

from the Michigan Plaza facility. 

ff. ·This VRA was signed by a vice-president of AIMCO, . 

· gg. A former tenant at Michigan Plaza, Accent Cleaners, operated a dry cleaning business at 

the facility from which there were releases of chlorinated solvents including 
tetrachloroethene (PCE), TCE, cis-1,2-DCE, trans-1,2-DCE, and vinyl chloride. 

hl1. PCE is a hazardous substance listed at 40 C.F.R. Table 302.4. 

n. Accent Cleaners. released chlorinated solvents into the sanitary sewer line at Michigan 
Plaza. · · 

jj. Some of this contamination at 11ichigan Plaza flowed through the sewers, to the north, 

opposite to normal groundwater flow. 

kk:. Contaminatimi released by the Accent Cleaners at Wchigan Plaza also migrated outside 

the sewers, and followed nonnal groundwater flow to the south-southwest. Some 
releases at Michigan Plaza were drawn to the southeast near Little Eagle Creek by the 

influence of that surface water feature. 

11. In August, 2007, an environmental consultant hired by Aim co and its aftlliates to 
-remediate the contamination at the Michigan Plaza facility, injected 47,000 pounds of 

CAP 18 into groundwater in selected areas of the facility In February 2009, the same 

consultant injected an additionall6,500 pounds of CAP 18 ME iii an attempt to reduce 

PCE concentrations. 

min. CAP 18 is a vegetable oil product that can enhance the dechlorination process by 

anaerobically stimulating biological activity to transfom1 contaminants such as PCE 

· through the degradation process to TCE, then to DCE isoniers, then to vinyl chloride, and 

fmally to ethane or ethene. 
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b. Michigan Plaza is a "facility" as defined by Section 101(9) ofCERCLA, 42 U.S. C.§ 

9601(9). 

c. The contamination found at the Site, as identified in the Findings ofF act above, includes 

"hazardous substance(s)" as defined by Section 101(14) ofCERCLA, 42 U.S.C. 

§ 9601(14). 

d. Each Respondent is a "person" as defined by Section101(21)ofCERCLA, 42 U.S.C. 

§ 9601(21) .. 

e. Each Respondent is a responsible party under Section 107(a) of CERCLA, 42 U.S. C. 

§ 9607(a), and is jointly and severally liable for performance of response actions and for 

response costs incurred and to be incurred at the Site. 

i. Respondent Genuine Pmis Compm1y was the "owner" and is the "operator" of the 

Genuine Pmis facility, as defmed by Section 101(20) ofCERCLA, 42 U.S.C. § 9601(20), 

and within the meaning of Section 107(a)(1) ofCERCLA, 42 U.S.C. § 9607(a)(l). 

ii. Respondent Genuine Parts Company was the !'owner" and/or "operator" of the Genuine 

Parts facility at the time of disposal of hazardous substances at that facility, as defined by 

Section 101(20) of CERCLA, 42 U.S. C. § 9601(20), and within the meaning of Section 

107(a)(2) ofCERCLA, 42 U.S.C. § 9607(a)(2); 

iii. Respondents Aimco Michigan Meadows Holdings, LLC, Aimco L.P., Aimco-G.P. and 

·Apartment Investment Management Compm1y (AIM CO) m·e the "operators" of the 

remediation effmis at the Michigan Plaza facility, as defined by Section 101 (20) of 

CERCLA, 42 U.S. C. § 9601(20), and within the meaning of Section 107(a)(l) of 

CERCLA, 42 U.S.C. § 9607(a)(1). 

iv. Respondent Aimco Michigan Meadows Holdings, LLC, was the "owner" m1dlor 

"operator" of the MichigM Plaza facility at the time of disposal of hazardous substances 

at that facility, as defined by Section 101(20) of CERCLA, 42 U.S. C. § 9601(20), and 

within the meaning ofSection107(a)(2) ofCERCLA, 42 U.S.C. § 9607(a)(2); 

f. The conditions described in the Findings ofF act-above constitute an actual or threatened 

"release" of a hazardous substance from the facilities into the "environment" as defmed by Sections 

101(22) and 101(8) ofCERCLA, 42 U.S.C.§§ 9601(22) m1d 9601(8). 

g. The conditions present at the Site constitute a threat to public health, welfare, or the 

enviromnent based upon the factors set forth in Section 300.415(b)(2) of the National Oil and Hazardous 

Substances Pollution Contingency Plan, as amended (NCP), 40 CFR § 300.415(b)(2). These factors 

include, but are not limited to, the following: 

· i. Actual or potential exposure to nearby humM populations, animals, or the food chain from 

hazardous substances, pollutants or contaminants; this factor is present at the Site due to the 

existence of vinyl chloride. 
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designated Project Coordinator. If U.S. EPA disapproves of the designated Project Coordinator, 
Respondents shall retain a different Project Coordinator and shall notify U.S. EPA of that person's name, 
address, telephone numher, and qualifications within 4 business days following U.S. EPA's disapproval. 

Receipt by Respondents' Project Coordinator of any notice or communication from U.S. EPA relating to 
tbis Settlement Agreement shall constitute receipt by all Respondents. 

14. U.S. EPA has designated Shelly La!'n ofthe Emergency Response Branch #1, Region 5, as 

its OSC. Except as otherwise provided in tbis Settlement Agreement, Respondents shall direct all 
submissions required by this Settlement Agreement to the OSC at 2525 North Shadeland Avenue, Suite 
100, Indianapolis, Indiana 46219. All Respondents are encouraged to make their submissions to 
U.S. EPA electronically or on recycled paper (which includes significant post consumer waste paper 
content where possible) and using two-sided copies. 

15. U.S. EPA and Respondents shall have the right, subject to Paragraph 13, to change their 
respective designated OSC or Project Com'dinator. U.S. EPA shall notify the Respondents, and 
·Respondents shall notify U.S. EPA, as early as possible before such a change is made, but in no case 
less than 24 hours before such a change. Tite initial notification may be made orally but shall be 
promptly followed by a written notice. 

VIII. WORK TO BE PERFORMED 

16. Respondents shall perfmm, at a minimum, the following removal activities: 

a. Work with Citizens Energy to connect the residential propetiies within the site boundary to 
a municipal drinking water supply; · 

b. Abartdon residential drinking wells in accordartce with state regulations; 

c. If hazardous substances are encountered while excavating water lines, transport and dispose 
off-site any hazardous substances, pollutants and contaminants at a CERCLA-approved 
disposal facility in accordance with U.S. EPA's Off-Site Rule (40 CFR § 300.440). 

d. ·Take arty other response actions to address any release or threatened release of a hazardous 
substance, pollutant or contaminant that the EPA OSC determines may pose art inmtinent 
and substantial endangerment to the public health or the environment. 

17. Work Plan and Implementation. · 

a. Within 10 business days after the Effective Date, Respondents shall submit to U.S. EPA for 
approval a draft Work Plan for performing the removal action generally described in Paragraph 16 
above. The draft Work Plarl shall provide a description of, and an expeditious schedule for, the actiohs 
required by this Settlement Agreement. The Work Plan shall include a Quality Assurartce Project Plan 
(QAPP) if requested by the OSC. The following documents shall be used for the development of. 
QAPPs for Region 5 Superfund sites: 

• The Unifmm Federal Policy for Quality Assurance Projects Plans (UFP-QAPP), OSWER 
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1994, "Specifications and Guidelines for Quality Systems for Enviromnental Data Collection and 
Enviromnental Technology Programs" (American National Standard, January 5, 1995), and EPA 
Requirements for Quality Management Plans (QNR-2) (EP A/240/B-01/002, March 2001, Reissued 
May 2006)," or equivalent documentation as determined by EPA. U.S. EPA may consider laboratories 

accredited under the National Environmental Laboratory Accreditation Program (NELAP) as meeting 
the Quality System requirements. 

b. Upon request by U.S. EPA, Respondents shall have such a laboratory analyze samples 
submitted by U.S. EPA for QA monitoring. Respondents shall provide to U.S. EPA the QAJQC 
procedures followed by all sampling teams and laboratories performing data collection and/or analysis. 

c. Upon request by U.S. EPA, Respondents shall allow U.S. EPA or its authorized 
representatives to take split and/or duplicate samples. Respondents shall notify U.S. EPA not less than 3 
business days in advance of any sample collection activity, unless shorter notice is agreed to by 
U.S. EPA. U.S. EPA shall have the right to take any additional samples that U.S. EPA deems necessary. 
Upon request, U.S. EPA shall allow Respondents to take split or duplicate samples of any samples it 
takes as piut of its oversight of Respondents' implementation of the Work. 

20. Post-Removal Site. Control. In accordance with the Work Plan schedule, or as otherwise 
directed by U.S. EPA, Respondents shall snbmit a proposal for post-removal site control consistent with 
Section 300.415(1) of the NCP and OSWER Directive No. 9360.2-02. Upon U.S. EPA approval, · 

Respondents shall implement such controls and shall provide U.S. EPA with documentation of all post
removal site control anangements. 

21. Reporting. 

a. Respondents shall submit a written progress repmi to U.S. EPA concerning actions 
unde1iaken pursuant to this Settlement Agreement every 30th day after the date of receipt of U.S. EPA's 
approval of the Work Plan until tennination of this Settlement Agreement, unless otherwise directed in 
writing by the OSC. These reports shall describe all significant developments during the preceding 
period, including the actions performed and any problems encountered; analytical data received during 
the reporting period, and the developments anticipated during the next reporting period, including a 
schedule of actions to be performed, anticipated problems, and plam1ed resolutions of past or anticipated 
problems. 

b. Respondents shall submit 3 copies of all plans, repolis or other submissions required by tins 
Settlement Agreement, or any approved work plan. Upon request by U .8. EPA, Respondents shall 
subnut such documents in electronic form. 

c. Respondents who own or control propetiy at the Site shall, at.least 30 days· prior to the 
conveyance of any intere.st in real propetty at the Site, give written notice to the transferee that the 
prope1ty is subject to tllis Settlement Agreement and written notice to U.S. EPA and the State of the 
proposed conveyar1ce, including the name and address of the transferee. Respondents who own or 

. controlpropeliy at the Site also agree to require that their successors comply with the inlmediately 
proceeding sentence and Sections IX (Site Access) and X (Access to Infot~nation). 
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and 40 C.F.R. § 300.440. Respondents shall only send hazardous substances, pollutants, or 
contaminants from the Site to an off-site facility that complies with the requirements of the statutory 
provision and regulation cited in the preceding sentence. 

IX. SITE ACCESS 

·· 24. If the Site, or any other prope1ty where access is needed to implement this Settlement 
Agreement, is owned or controlled by any of the Respondents, such Respondents shall~ commencing on 
the Effective Date; provide U.S. EPA, the State, and their representatives, including contractors, with 
access at all reasonable times to the Site, or such other property, for the purpose of conducting any 
activity related to this Settlement Agreement. · 

25. Where any action under this Settlement Agreement is to be performed in areas mvned by or 
in possession of someone other than Respondents, Respondents shall use their best efforts to obtain all 
necessary access agreements within I 0 business days after the Effective Date, or as other\vise specified· 
in writing by the OSC. Respondents shall itmnediately notify U.S. EPA if after using .their best etimis 
they are unable to obtain such agreements. For purposes of this Paragraph, "best efforts" includes the 
payment of reasonable sums of money in consideration of access. Respondents shall describe in writing 
their efforts to obU!h1 access. U.S. EPA may then assist Respondents in gaining access, to the extent 
necessary to. effectuate the response actions described in this Settlement Agreement, using such means 
as U.S. EPA deems ar)propriate. Respondents shall reimburse U.S. EPA for all costs and attorney's fees 
incuned by the United States h1 obtaining such access, in accordance with the procedures h1 Section XV 
(Payment of Response Costs) . 

. 26. Notwithstanding any provision of this Settlement Agreement, U.S. EPA and the State retain 
all of then· access authorities and rights, including enforcement authorities related thereto, under 
CERCLA, RCRA, and any other applicable statutes or regulations. 

X. ACCESS TO INFORMATION 

27. Respondents shall provide to U.S. EPA, upon request, copies of all documents and 
information within their possession or control or that of their contractors or agents relating to activities 
at the Site or to the implementation ofthis Settlement Agreement, including, but not limited to, 
sampling, analysis, chain of custody records, manifests, tJucking logs, receipts, rep01iS, sample traffic 
routing, correspondence, or other docmnents or hrronnation related to the Work. Respondents shall also 
make available to U.S. EPA, for pmposes of investigation, information gathering, or testimony, their 
employees, agents, or representatives with knowledge of relevant facts conceming the perfonnance of 
the Work. · 

. 28. Respondents may assert business confidentiality clain1s coverh1g pa1t or all of the documents 
or itrr01mation submitted to U.S. EPA under this Settlement Agreement to the exterit permitted by and in 
aecordance with Sectionl04(e)(7) ofCERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). 
Docmnents or itrronnation determined to be confidential by U.S. EPA will be afforded the protection 
specified in 40 C.F .R. Part 2, Subpart B. If no claim of confidentiality accompanies docun1ents or 
itrrormation when they are submitted to U.S. EPA, or if U.S. EPA has notified Respondents that the 
documents or information are not confidential under the standards of Section 1 04( e )(7) of CERCLA or 
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requests for information pursuant to Sections 104(e) and 122(e) ofCERCLA, 42 U.S.C. §§ 9604(e) and 
9622(e), and Section 3007 ofRCRA, 42 U.S.C. § 6927. 

XII. COMPLIAt'ICE WITII OTHER LAWS 

34. Respondents shall perfonn all actions required pursuant to this Settlement Agreement in 
accordance with all applicable local, state, and federal laws and regUlations except as provided in 
Section 121(e) ofCERCLA, 42 U.S. C.§ 6921(e), and 40 C:F.R. §§ 300.400(e) and 300.415(j). 
In accordance witli 40 C.P.R.§ 300.415(j), all on-Site actions required pursuant to tlus Settlement 
Agreement shall, to the extent practicable, as deternuned by U.S. EPA, considering the exigencies of the 
situation, attain applicable or relevant and appropriate requirements (ARARs) under federal 
environmental or state envirorunental or facility siting laws. Respondents shall identify ARARs in the 
Work Plan subject to U.S. EPA approval. 

XIII. EMERGENCY RESPONSE AND NOTIFICATION OF RELEASES 

35. In the event of any action or occunence during perfonnance of the Work that causes or 
threatens a release of Waste Material from the Site that constitutes an emergency situation or may 
present an immediate threat to public health or welfare or the environment, Respondents shall 
immediately take all appropriate action. Respondents shall take these actions in accordance with all 
applicable provisions of this Settlement Agreement, including, but not limited to, the Bealth and Safety 
Plan, in order to prevent, abate or minimize such release or endangetment caused or threatened by the 
release, Respondents shall also innnediately notify the OSC or, in the event of his/her unavailability, the 
Regional Duty Officer, Emergency Response Branch, Region 5 at (312) 353-2318, of the incident or 
Site conditions. In the event that Respondents fail to take appropriate response action as required by this 
Paragraph, and U.S. EPA takes such action instead, Respondents shall reimburse U.S. EPA all costs of 
the response action not inconsistent with the NCP pursuant to Section XV. (Payment of Response 
Costs). 

36. In addition, in the event of any release of a hazardous substance from the Site, Respondents 
shall inm1ediately notify the OSC at (312) 353-2318 and the National Response Center at (800) 424~ 
8802. Respondents shall submit a \Vl'itten report to U.S. EPA within 7 business days after each release, 
setting fotih the events that occurred and the measures taken or to be taken to mitigate any release or 
endangem1ent caused or threatened by the release and to prevent the reoccunence of such a release. 
This reporting requirement is in addition to, and not in lieu of, repmting under Section 103(c) of 
CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency Plmming and Connnunity Right-To
Know Act of1986, 42 U.S.C. § 11004, et seq. 

XIV. AUTHORITY OF ON-SCENE COORDINATOR 

37. The OSC shall be responsible for overseeing Respondents' implementation oftlus 
Settlement Agreement. The OSC shall have the authority vested in an OSC bytlie NCP, including the 
authority to halt, conduct, or direct any Work required by this Settlement Agreement, or to direct any 
other removal action undertaken at the Site. Absence of the OSC from the Site shall not be cause for 
·stoppage of work unless specifically directed by the OSC. 
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. CincilUlati, Ohio 45268. Such notice shall reference Site/Spill ID Number BSUJand the EPA docket 

number for this action. 

c. The total amount to be paid by Respondents pursuant to Paragraph 38(a) shall be deposited in 
the West Vetmont Drinking Water Contamination Site Special Account within the U.S. EPA Hazardous 

Substance Superfund to be retained and used to conduct or finance response actions at or in co1mection 
with the Site, or to be transferred by U.S. EPA to the U.S. EPA Hazardous Substance Superfund. 

39. In the event that the payments for Future Response Costs are not made within 30 days of 
Respondents' receipt of a bill, Respondents shall pay Interest on the unpaid balanc·e. The Interest on 
Future Response Costs shall begin to accme on the date of fue bill and shall continue to accrue until the 
date of payment. Payments of Interest made under this Paragraph shall be in addition to such other 
remedies or sanctions available to the United States by vittue of Respondents' failure to make timely 
payments under tllis Section, including but not limited to, payment of stipulated penalties pursuant to 

Section XVIII (Stipulated Penalties). 

40. Respondents may contest payment of any Future Response Costs billed under Paragraph 39 

if they determine that U.S. EPA has made a mathematical. error, or included a cost item that is not withit1 
the defi1lition of Future Response Costs, or if they believe U.S. EPA incurred excess costs· as a direct 

result of a U.S. EPA actio11 that was inconsistent with a specific provision or provisions of the NCP. 
Such objection shall be made in writing within 30 days of receipt of the bill and must be sent to the 
OSC. Any such objection shall specifically identify the contested Future Response Costs and the basis 

· for objection. In the event of an objection, Respondents shall within the 30-day period pay all 
uncontested Future Response Costs to U.S. EPA in the marmer described in Paragraph 37 .. 
Simultaneously, Respondents shall establish, in a duly chartered bank or trust company, an interest
bearing escrow account that is insured by the Federal Deposit Insurance Corporation (FDIC), and remit 

to that escrow account funds equivalent to the amount of the contested Future Response Costs. 
Respondents shall send to the U.S. EPA OSC a copy of the transmittal letter and check paying the 
uncontested Future Response Costs, and a copy of the con·espondence that establishes and funds the 
escrow accolUlt, including, but not limited to, information contailung the identity of the· bank and bank 
accolUlt under wllich the escrow account is established as well as a bank statement showing the initial 

balance of the escrow account. Simultaneously with establishment of the escrow account, Respondents 
·shall initiate the Dispute Resolution procedures in Section XVI (Dispute Resolution). If U.S. EPA 
prevails in the dispute, within 5 days of the resolution of the dispute, Respondents shall pay the sums 
due (with accrued interest) to U.S. EPA in the manner described in Paragraph 39. If Respondents 
prevail conceming any aspect of the contested costs, Respondents shall pay that portion of the costs 
(plus associated accrued interest) for wllich they did not prevail to U.S. EPA il1 the malUler described in 

· Paragraph 39. Respondents shall be disbursed any balance of the escrow accow1t. The dispute 
resolution procedures set forth in this Paragraph in conjunction with the procedures set fmih il1 Section 

XVI (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding · 

Respondents' obligation to reimburse U.S. EPA for its Future Response Costs. 

XVI. DISPUTE RESOLUTION 

41. Unless otherwise expressly provided for in this Settlement Agreement, the dispute resolution 
procedmes of tlus Section shall be the exclusive mechanism for resolving disputes arising lUlder this 
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opinion of-Respondents, such event may cause or contribute to an endangennent to public health, 
welfare or the environment. Failure to comply with the above requirements shall be grounds for 

· U.S. EPA to deny Respondents an extension of time for perfonnauce. Respondents shall have the 
burden of demonstrating by a preponderance of the evidence that the event is a force majeure, that the 

delay is .wananted under the circumstances, and that best efforts were exercised to avoid and mitigate 

the effects of the delaY: 

46. IfU.S. EPA agrees that the delay or anticipated delay is attributable to a force majeure 
event, the time for perfonnance of the obligations under tlus Settlement Agreement that are affected by 
the force majeure event will be extended by U.S. EPA for such time as is necessary to complete those 

obligations. An extension of the time for performance of the obligations affected by the force majeure 
event shall not, of itself, extend the time for performance of any other obligation. IfU.S. EPA does not 
agree that the delay or anticipated delay has been or will be caused by a force majeure event, U.S. EPA 

will notifY Respondents in writing of its decision. IfU.S. EPA agrees that the delay is attributable to a 
. force majeure event, U.S. EPA will notify Respondents in writing of the length of the extension, if any, 

for performance of the obligations affected by the force majeure event. 

XVIII. STIPULATED PENALTIES 

47. Respondents shall be liable to U.S. EPA for stipulated penalties in the amounts set fmth in 
Paragraphs 49 and 50 for faili.Jre to comply with the requirements of this Settlement Agreement 
specified below, unless excused tmder Section XVII (Force Majeure). "Compliance" by Respondents 

shall include completimi of the activities under this Settlement Agreement or any work plan or other 
plan approved under this Settlement Agreement identified below in accordance with all applicable 

requirements of law, this Settlement Agreet\tent, and any plans or other docmnents approved by U.S. 
EPA pursuant to tlus Settlement Agreement within the specified time schedules established by and 
approved under tlus Settlement Agreement. · · 

48. Stipulated Penalty Amounts- Work (Including Payments). 

a. The following stipulated penalties shall accrue per violation per day for any noncompliance 
identified in Paragraph 49(b ): 

Penal tv Per Violation Per Day 
$1,500 
$2,500 
$5,000 

b. Compliance Milestones 

Period ofNoncompliance 
1 stthrough 14th day 
15th through 3Oth day 
31st day and beyond 
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U.S. Environmental Protection Agency 
Superfund Payments 
Cincinnati Finance Center 
P.O. Box 979076 
St. Louis, MO 63197-9000 

and shall indicate that the payment is for stipulated penalties, and shall reference the name and 
address of the party(ies) making payment. At the time of payment, copies of check( s) paid pmsuant to 
this Section, and any accompanying transmittalletter(s), shall be sent to U.S. EPA as provided in 
Paragraph 39(b). 

53. The payment of penalties shall not alter in any way Respondents' obligation to complete 
performance of the Work required under tllis Settlement Agreement. 

·54. Penalties shall continue to accrue duri:t~g any dispute resolution period, but need not be paid 
until20 days after the dispute is· resolved by agreement or by receipt of U.S. EPA's decision. 

55. If Respondents fail to pay stipulated penalties when due, U.S. EPA may institute 
proceedings to collect the penalties, as well as Interest. Respondents shall pay Interest on the unpaid 
baiance, wllich shall begin to accrue on the date of demand made pursuant to Paragraph 53. Notlll.ng in 
this Settlement Agreement shall be construed as prollibiting, altering, or in any way limiting the ability 
of U.S. EPA to seek any other remedies or sanctions available by vi:tiue of Respondents' violation of this 
Settlement Agreement or of the statutes and regulations upon which it is based, including, but not 
limited to, penalties pursuant to Sections I 06(b) and 122(!) of CERCLA, 42 U.S.C. §§ 9606(b) and 
9622(!), and punitive damages pursuant to Section 107(c)(3) ofCERCLA, 42 U.S.C. § 9607(c)(3). 
Provided, however, that U.S. EPA shall not seek civil penalties pursuant to Section 106(b) or 122(!) of 

· CERCLA or punitive damages pursuant to Section 107(c)(3) ofCERCLA for any violation for which a 
stipulated penalty is provided in this Section, except in the case of a willful violation of this Settlement 
Agreement. Should Respondents violate tllis Settlement Agreement or any portion hereof, U.S. EPA 
may cany out the required actions utlilaterally, pursuant to Section 104 of CERCLA, 42 U.S. C. § 9604, 
and/or may seek judicial enforcement of tllis Settlement Agreement pursuant to Section 106 of 
CERCLA, 42 U.S.C. § 9606. Notwithstanding any other provision of this Section, U.S. EPA may, in its 

· unreviewable discretion, waive in writing any portion of stipulated penalties that have accrued pursuant 
to this Settlement Agreement. 

XIX. COVENANT NOT TO SUE BY U.S. EPA 

56. In consideration of the actions that will be performed and the payments that will be made by 
Respondents under the tetms of this Settlement Agreement, and except as otherwise specifically provided 
in tllis Settlement Agreement, U.S. EPA covenants i10t to sue or to take administrative action against 
Respondents pursuant to Sections I 06 and 1 07(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for the 
Work, and Future Response Costs. This covenant not to sue shall take effect upon the eiiective date and 
is conditioned upon the complete and satisfactory perfonnance byRespondents of their obligations under 
tllis Settlement Agreement, including, but not limited to, payment of Future Response Costs pursuant to 
Section XV (Payment of Response Costs). This covenant not to sue extends only to Respondents and 
does not extend to any other person. 
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b. any claim arising out of response actions at or in connection with the Site, including any 
claim under the United States Constitution, the Indiana Constitution, the Tucker Act, 28 U.S. C.§ 1491, 

the Equal Access to Justice Act, 28 U.S.C. § 2412,, as amended, or at COtlllllOn law; or 

c. any claim against the United States pursuant to Sections 107 and 113 of CERCLA, 42 U.S.C. 
§§ 9607 and 9613, relating to the Work, Past Response Costs, or Future Response Costs. 

These covenants not to sue shall not apply in the event the United States brings a cause of action 

or issues an order pursuant to any of the reservations set fotih in Paragraphs 59 (b), (c), and (e) - (g), but 

only to the extent that Respondents' claims arise from the same response action, response costs, or 
damages that the United States is seeking pursuant to the applicable resetvation. 

60. Nothing in tllis Agreement shall be deemed to constitute approval or preauthorization of a 
claim within the meaning of Section Ill of CERCLA, 42 U.S.C. § 9611, or 40 C.P.R. 
§ 300.700(d). 

XXII. OTHER CLAIMS 

61. By issuance of titis Settlement Agreement, the United States and U.S. EPA assume no 
liability for injmies or damages to persons or property resnlting from any acts or otrtissions of 
Respondents. The Urtited States or U.S. EPA shall not be deemed a party to any contract entered into by 
Respondents or their directors, officers, employees, agents, successors, representatives, assigns, 
contractors, or consultants in carrying out actions pursi.utnt to this Settlement Agreement. 

62. Except as expressly provided in Section XXI (Covenant Not to Sue by Respondents), 
Paragraphs 60 and 61, and Section XIX. (Covenant Not to Sue by U.S. EPA), nothing in this Settlement 

Agreement constitutes a satisfaction of or release from any claim or cause of action against Respondents 
or any person not a patty to tllis Settlement Agreement, for any liability such person may have under 

CERCLA, other statutes, or common law, including but not litilited to any claims of the United States 
for costs, damages and interest under Sections 106 and 107 ofCERCLA, 42 U.S.C. §§ 9606 and 9607. 

63. No action or decision by U.S. EPA pursuant to this Settlement Agreement shall give rise to 
any right to judicial review, except as set f01th in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h). 

XXIII. EFFECT OF SETTLEMENT/CONTRIBUTION 

64. Notlling in this Settlement Agreement shall be construed to create any rights in, or grant 
any cause of action to, any person not a Patty to this Settlement Agreement. Each of the Parties 
expressly reserves atly and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 
42 U.S.C. § 9613), defenses, claims, demands, and causes of action which each Party may have with 

. respect to any matter, transaction, or occurrence relating in atlY way to the Site against any person not a 
Party hereto.· Notlling in this Settlement Agreement dinlinishes the right of the United States, pursuant 
to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to 
obtain additional response costs or response action and to enter into settlements that give rise to 
contribution protection pnrsuaut to Section 113(f)(2). 
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the United States, including but not limited to attomey's fees and other expenses of litigation and 

settlement, arising from or on account of claims made against the United States based on negligent or 

other wrongful acts or omissions of Respondents, their officers, directors, employees, agents, 

contractors, subcontractors and any persons acting on their behalf or under their control, in .carrying out 

activities pursuant to this Settlement Agreement. The United States shall1iot be held ·ant as a party to 

any contract entered into by or on behalf of Respondents in carrying out activities pursuant to this 
Settlement Agreement. NeitherRespondents nor any such contractor shall be considered an agent of the 

United States. The Federal Tort Claims Act (28 U.S.C. §§ 2671, 2680) provides coverage for injury or 

loss of property, or injury or death caused by the negligent or wrongful act or omission of an employee 

ofU.S. EPA while acting within the scope of his or her employment, under circumstances where 
U.S. EPA, if a private person, would be liable to the claimant in accordance with the law of the place 

where the act or omission occuned. 

70. The United States shall give Respondents notice of any claim for which the United States 

plans to seek indelllllification pursuant to this· Section and shall consult with Respondents prior to 

settling such claim. 

71. Respondents waive all claims against the United States for damages or.reimbursement or for 

set-off of any payments made or to.be made to the Uni.ted States, arising fi·om or on account of any 

contract, agreement, or arrangement between any one or more of Respondents and any person for 
performance of Work on or relating to the Site, including, but not limited to, claims on account of 

constmction delays. In addition, Respondents shall inde1m1ify and hold hartnless the United States with 

respect to any and all claims for damages or reimbursement arising from or o.n account of any contract, 

agreement, or arrangement between any one or more of Respondents and any person for pe1fmmance of 

Work on or relating to the Site, including, but not limited to, claims on account of construction delays. · 

XXV . .MODIFICATIONS 

72. The OSC may make modifications to any plan or schedule in writing or by oral direction. 

Any oral modification will be memorialized in writing by U.S. EPA promptly, but shall have as its 

effective date the date of the OSC's oral direction. Any other requirements of this Settlement Agreement 

may be modified in writing by mutual agreement of the parties. 

73. If Respondents seek pennission to deviate from any approved work plan or schedule, 
Respondents' Project Coordinator shall submit a written request to U.S. EPA for approval outlining the 

proposed modification and its basis. Respondents may not proceed with the requested deviation until 

receiving oral or written approval from the OSC pursuant to Paragraph 73. 

74. No informal advice, guidance, suggestim1, or comment by the OSC or other U.S. EPA 

representatives regarding reports, plans, specifications, schedules, or any other writing submitted by 

Respondents shall relieve Respondents of tl1eir obligation to obtain any formal approval required by this 

Settlement Agreement, or to comply with all requirements of tllis Settlement Agreement, unless it is 

fonnally modified. 
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binding to U.S. EPA. In the event that U.S. EPA detennines at any time that the fmancial assurances 

provided pursuant to !Iris Section (including, without limitation, the mechanism(s) evidencing such 

assurances) are inadequate, Respondents shall, within 30 days of receipt of notice of U.S. EPA's 

dete1lnination, obtain and present to U.S. EPA for approval one of the other fonns of financiill assurance 

listed in Paragraph 77 (a)-(f), above. In addition, if at any time U.S. EPA notifies Respondents that the 

anticipated cost of completing the Work has increased, then, within 30 days of such notification, 

Respondents shall obtain and present to U.S. EPA foi approval a revised form of financial assurance 

(otherwise acceptable m1der this Section) that reflects such cost increase. Respondents' inability to 

demonstrate fitiancial ability to complete the Work shall in no way excuse performance of any activities 

required under this Settlement Agreement. 

77. IfRespondents seek to demonstrate the ability to complete the Work through a guarantee or 

·demonstration by a third party pursuant to Paragraph 77(a) oftlris Section, Respondents' guarantor shall: 

(a) demonstrate to U.S. EPA's satisfaction that the guarantor satisfies the requirements of 40 C.F.R. Part 

264.143(f); and (b) resubmit sw0111 statements conveying the information required by 40 C.F.R. Part 

264.143(f) annually thereafter within 90 days ofthe end of the guarantor's fiscal year or such other date 

as agreed by U.S. EPA, to U.S. EPA. For the purposes of this Settlement Agreement, wherever 46 

C.F.R. Part 264.143(f) references."sum of current closure and post-closure costs estinmtes and the 

current plugging and abandonment costs estimates," the dollar amount to be used in the relevant 

financial test calculations shall be the cnn·ent cost estinmte of$500,000 for the Workatthe Site plus any 

other RCRA, CERCLA, TSCA, or other federal enviromnental obligations financially assured by the 

relevant Respondent or guarantor to EPA by means of passing a financial test. 

78. If, after the Effective Date, Respondents can show that the estimated cost to-complete the 

remaining Work has dimi.Irished below the an1ount set forth in Paragraph 78 of tlris Section, 

Respondents may, on any anniversary date of the Effective Date, or at any other time agreed to by the 

Parties, reduce the amount of the fmancial security provided under tlris Section to the estimated cost of 

the remailring Work to be performed. Respondents shall submit a proposal for such reduction to 

U.S. EPA, in accordance with the requirements of this Section, and may reduce the amount ofthe 

security upon approval by U.S. EPA. In the event of a dispute, Respondents may seek dispute resolution 

pursuant to Section XV (Dispute Resolution) and may reduce the amount of the security in accordance 

with the written decision resolving the dispute. 

79. Respondents may change the f01m of financial assurance provided under this Section at any 

time, upon notice to and approval by U.S. EPA, provided that the new form of assurance meets the 

requirements of this Section. In the event of a dispute, Respondents may seek dispute resolution 

pursuant to Section XVI (Dispute·Resolution), and may change the form of the financial assurance only 

in accordance with the written decision resolving the dispute. · 

80. Respondents may not release, cancel, or discontinue any performance guarantee provided 

pursuant to this Section except as provided in tlris Paragraph. If Respondents receive written notice 

:from U.S. EPA in accordance with Paragraph [83] that the Work has been f~lly completed in accordance 

with the tenus of this Settlement Agreement, Respondents may thereafter release, cancel, or disconti.Ime 

the performance guarantee provided pursuant to this Section. In the event of a dispute, Respondents 

may seek dispute resolution pursuant to Section XV (Dispute Resolution), and may release, cancel,or 

discontinue the perf01mance guarantee required hereunder only ill accordance with the written decision 
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IN THE MATTER OF: 

WEST VERMONT DRINKING WATER CONTAMINATION SITE 
SPEEDWAY, INDIANA 

The undersigned representatives of Respondents each certify that they are fully authorized to enter into 
the tenns and conditions of this Settlement Agreement and to bind the party they represent to this 

document. 

Agreed this __ day of ____ , 2_. 

For Respondent 

By 

Title 
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